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| Kaminski charging that the prem- 


Hl ises had been fraudulently con- 
$ veyed; and, after a hearing, on or 
4| about April 18, 1934, a decree set- 
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245 the court said: “That peter | 
to the Orphans’ Court Act( P. | feet long by 27 feet wide on a plot 


L. 1898, p. 742, Sections 77, 78) 
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The premises are a building 60 


175 feet front by 125 feet depth. 
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tion in which ‘Res Ipsa Loquitur’ has 
arisen.” 


52. Pamph. Laws N. J. 1903, Sec. 57 p. 





673. For a discussion of Carriers as 
insures see Cooley “Torts” Vol. IIIT Sescs. 
479, 480. 
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effect of the statute as aiding the 
plaintiff to make out a “prima 
facie” case. Where a person sues a 
carrier for loss by fire allegedly 
communicated by a locomotive op- 
erated by a railroad, proof that the 
fire was communicated from an 
engine is “prima facie” evidence 
of a violation ef the safety pro- 
visions set forth in another por- 
tion of the act and the defendant 
must prove compliance.53 Similar- 
ly, where a person shows he was 
injured while crossing the passage- 
way over a railroads4 the proof 
of injury and a defect makes out 
a “prima facie” case of liability.56 
The railroad may rebut by evi- 
dence of compliance with the pro- 
visions of the act. 

C. Allowing a Permissible In- 
ference. 

In a majority of ° jurisdictions, 
including the New Jersey and 
Federal courts, the doctrine of 
“res ipsa loquitur’ only permits 
an inference by a jury or court 
sitting qua jury that the defend- 
ant was negiligent.5¢6 Even if the 
defendant introduces no evidence, 
the court will not direct for the 
plaintiff since it is still for the 
jury to decide whether the injury 
was the result of some other cause 
with which the defendant had 
nothing to do, whether reasonable 
men in the defendant's position 
would and could have taken pre- 
cautions which would have avoid- 
ed the injury, ang whether the 
witnesses the piaintiff introduced 
to describe the accident were 
credible. The clarity of the posi- 
tion which the court of Errors and 
Appeals took in Hughes v. Atlan- 





53. Wiley v. West Jersey R. R. Co., 44 
NW.J.L. 247; P.L. (N. J.) 1903 p. 673. 
Goodman, ex'r v. Lehigh Valley R. R. 


Co. of N. J.. 78 N. J. L. M7, 74 A 
519 (E & A 1908). See on the tangen- 
tial first carrier presumption, Mc- 


Mahon, rec’rs v¥. American Rwy Ex- 
Co., 6 N. J. Misc. 468, 141 A. 566; 
; Jefferson Macaroni Co. v. Penn. 


(Sup. ct. 1931): aff'd per curiam, 109 N 
. L. 266 160 A. 635 (E & A 1932). 

. Moreland v. Director Gen’'l of R. R., 
N. J. L. 228, 114 A. 424 (E & A 


os 


P. L. 1903 p. 659. 

ay v. Atlantic City & Shore R. 
85 N. J. L. 262, 89 A. 769 L. R. A 
A) 927; Sweeney v. Erving 228 U 
. 33 Sup. Ct. Rep. 416, 57 L. ed. 
Ann. Cas. 1914 D 905. See also 53 
. L. R. 1494 at p. 1511. 8 
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tic City Ry.5? where it reversed 
a verdict based upon a charge 
giving the effect of the rebuttable 
presumption to the rule has not 
checkeq ambiguous, misleading 
judges’ charges and loosely word- 
ed appellate opinions. Thus, we 
find statements that the presence 
of a runaway truck5$ or the sud- 
den closing of a train doors? rais- 
es a “presumption” of negligence 
on the part of the defendant. Sim- 
ilarly language which talks of the 
necessity of “exculpation’”6° or of 
the “burden” on the defendanté1 
is misleading. 

Under the New Jersey view, if 
“res ipsa loquitur’ applies the 
plaintiff will avoid a non-suité*, 
but will not get a directed ver- 
dict in his favor even if the de- 
fendant introduces no evidence.63 
The refusal to direct for the 
plaintiff is justifiable where he 
would be non-suited were it not 
for the artificial increment which 
the rule adds to the probabilities 
of negligence in the defendant's 
part. Clearly the plaintiff should 
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jury.% ’ 


To be dattagnideed ; from the 
doctrine of “res ipsa loquitur” is 
that of “res ipsa dicat” which is 
spoken of and applied in Bien v. 
Unger.*? The facts of the case and 
the discussion in the opinion is 
extremely interesting. The report 
states that the plaintiff while 
working for the defendant oper- 
ated a trip hammer which ordin- 
arily was suspended until released 
by pressure on a_ treadle, but 
which on this occasion fell with- 
out apparent cause. As a result, 
the plaintiff was crushed as he 
stood working at the metal disc 
directly below the hammer. No 
proof of specific negligence was 
proferred and the court said that 
“res ipsa loquitur” did not apply 
but that the doctrine of “res ipsa 
dicat’” (let the defendant tell) did 
have pertinence. Under the latter 
doctrine, the court goes on to say, 
it can reserve its ruling on a mo- 
tion for a non-suit pending intro- 
duction of the defendant's evi- 
dence even though the plaintiff 
has himself faileq to make out a 
jury case, the reason being that 
all the relevant knowledge is in 
the hands of the defendant. This 





not be better off than he would 
be in an ordinary negligence ac- 
tion to which the rule was not ad- 
dressed and in which his recovery 
depended upon ‘nherent probabili- 
ties in his proofs. However, where 
the proof of the circumstances 
surrounding the accident would 
make it highly probable that the 
defendant had not exercised due 
care, and where no evidence im- 
peaching the credibility of the 
plaintiff's witnesses or demonstrat- 
ing due care on the part of the 
defendant has been proffered, it 
would seem to be preferabe to di- 
rect for the plaintiff since in those 
circumstances it is fair to pre- 
sume that no jury could reason- 
ably find to the contrary. This 
shoulq not be confused with the 
“rebuttable presumption” theory 
since it will not permit a direc- 
tion for the plaintiff in any “res 
ipsa loquitur” case if the burden 
of coming forward is not satisfied. 
The distinction Hes in the fact that 
the plaintiff will only get a di- 
rected verdict if the probabilities 
inherent in the proof of the cir- 
cumstances would require a ver- 
dict in his behalf irrespective of 
any artificial rule of law. The pres- 
ent attitude of the New Jersey 
courts is possibly explainable in 
terms of the attitude which leads 


is the only case in the field mak- 
ing such a distinction and it is 
possibly the attempt to come as 
close as possible to holding “res 
ipsa loquitur’ applicable to a mas- 
ter ang servant situation. The 
court would not go the whole 
length and say that the “res ipsa 
loquitur’” doctrine was equally ap- 
plicable in a master and servant 
case so long as it did not infringe 
upon the assumption of risk and 
fellow servant rules as they ex- 
isted. On the facts present in this 
case the result would probably be 
the same in any event since the 
evidence proffered by the defend- 
ant clearly indicated that he could 
not have been at fault in mainten- 
ance, user and inspection of the 
machine. 





66. Mannon v. Oddfellows, supra note 
41. where the defendant's own evidence 
disclosed a failure to inspect for one 
year prior to the accident though it 
did tend to prove that no gas had been 
leaking: McKittrick v. Public Service 


Rwy. Co., 101 N. J. L. 262, 128, Atl. 226 
(Sup. Ct. 1925) where the plaintiff, a 
passenger, claimed shock from the 


handle as she was getting off the car 
and the defendant's experts testified 
that such shock was impossible. 

67. 64 N. J. L. 596, 46 A. 593 (EB & A 
1900) 
Co., 111 N. J. L. 526,170 A. B(BEa&A 
67. In Farrell v. N. J. Power & Light 
1933) Plaintiff proved, (1) the con- 
struction of a gas main by the defend- 
ant in the street in front of the plain- 
tiff’s property; (2) a gas leakage; (3) 
facts showing that the defendant had 





many courts to say that a verdict 
will not be directed for the plain- 
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tiff if his proof is oral.64 Yet in | 
New Jersey if the defendant's ev- 
| idence completely rebuts any pos- 
sible inference of negligence a ver- 
| dict will be directed in his favors; 
‘penesatenate the case goes to the 





| 87 Idem 

58. Upper court in Sheridan v. Arrow 
Sanitary Laundry Co., 105 N. J. L. 608, 
646 A. 191 (E & A 1929). 

69. Lower court’s charge in McPhersen 
| w. Hudson, Manhattan R. R. Co., 100 N 
W. L. 262, 127 Ati. 23, aff'd 101 N. J. L. 
410, 128 A. 231 (E & A 1925). 

B80. Doriero v. Penn. R. R. Co., 86 N. J 
L. 642, 92 A. 604 (EB & A 1914); District 
Court's language in Hagen’s v. W. En- 
glewood Lumber Co., 5 N. J. Misc. 825, 
138 A. 519 (Sup. Ct. 1927). 

61. Lower court in Noonan v. Great A 
& P Tea Co., 104 N. J. L. 136, 139 A. 9, 
56 A. L. R. 590 (E & A 1927) rev'g 5 N 
J. Misc. 201, 138 A. 822; Polony adm’x 
ad proseq. v. Brady’s Sons’ Co., 2 N. J 
Mise. 987, 126 A. 675 (Sup. Ct. 1924). 
62. Supra note S. 

63. Idem; supra note 61. 

64. 11 Mich. L. R. 198; Gerdon v. Wein- 


reb, 13 N. J. Mise. 835, 181 A. 435 (Sup. 
Ct. 1935). 
65. Gla yer v. Penn. R.R. Co., 11 
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N. J. Mise. 675, 167 A. 750 (Sup. Ct 
1933). Nat'l Sheet Metal Roofing Co., 
McCormack vy. Standard Oil Co., 60 N 
v. New York Tel. Co., supra note 5 
J. L. 243, 37 A. 617 (Sup. Ct. 1897) 
Mikula v. D. L. & W. R. R. Co., 77 
N. J. L. 744, 73 A. SOT (E & A 1909) 
Compare the Pennsylvania rule allow- 
ing the plaintiff to go to the jury even 
though the defendant has introduced 
uncontradicted testimony negativing 
negligence on the part of the defend- 
ant, Shaughnessy v. Director Gen'l of 


}actual or constructive notice of the 
leaks. The court held that these facts 
Justified a verdict for the plaintiff re- 
gardiess of the fact that res ipsa lo- 
quitur was not urged by the plaintiff 
in the lower court. 
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BILLS And NOTES—Duty of Col- 
lecting Bank to Send Notice 
New Jersey Court of Errors and 

Appeals 
Simon v. Peoples Bank 
May 14, 1936 
On appeal from Supreme Court. 

Reversed. 

Koch & Simon, Paul Rittenberg, 
for plaintiff-appellee. 

William N. Gurtman, Albert Com- 
stoek, for defendants-appellants. 

Bodine, J. 

Plaintiff was the holder of a 
note: made by Robert Simon, en- 
dorsed by Frucht, payable at the 
Peoples Bank, of Passaic. Before 
maturity, he left the note with the 
Hamilton Trust, of Paterson, for 
eollection. The latter bank sent 
the note to the Federal Reserve 








R. R., 274 Pa. 413, 118 A. 390, 23 A L 
R. 1211, noted in 12 Minn, L. R. 184. 


Bank, which forwarded it te the 
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Passaic bank. The latter present- 
ed the note, and mailed notices 
of dishonor to each of the parties 
liable thereon, in care of Hamil- 
ton Trust, which received the no- 
tices the next day and mailed | 
them to plaintiff. Plaintiff brought 
suit against the maker ang i 
dorser, and having failed to col- 
lect, sued the Passaic bank, its 
cashier, and the Paterson bank 
for negligence. On appeal, the 
Supreme Court reversed a judg- 
ment for defendants, and defend- 
ants appeal therefrom. 
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Held: The Passaic bank was a 
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chairm 








for collection. It was bound 
merely to send notice of dishonor 
to its principal, the Paterson bank. 

The Paterson bank took the 
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611. And it is of no significance 
that a notice placed in angst eee cee ney 
not received. N. I. L., secs. 105 1 novices 
and 106, 3 C. S. p. 3747: Pruden- ot bear t 
tial Trust Co. v. Coghlin, 249 CASH PAID FOR t 
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for $6.21, proceeds from his legit- 








imate business. The balance, ad- 
mittedly bets on race horses he 
had collected during the day, he 
did not recover. 

Held: ‘It seems that since the 
money was earmarked and segre- 
gated, as part of a gambling op- | 








eration, it could be well seized as| 
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tate Issues wean party to the farming 


. of the West seems the 
ona MESTING aot thing about the Repub- 
Y. Bow. Creeg gstional convention. From 
pletype Ny. oy 1g note speech of Senator 


to the post-nomination 
tion of John Hamilton as 
chairman of the Repub- 
Nat | Committee, the old 
of the Republican party 
seen in the background and 


bf 
=e FoR vest has assumed and main- 
ew Y PAID ; full control of the proceed- 
-_ City Thus, such tried and true 


ders of the Republican 


LO} r lea 
rtgage, as Ogden Mills, James Wads- 


> Charles Hilles, Rohrbach, 
ner Snell, Roosevelt, Moses, 
Watson have been forced into 
background. The new leaders 


C., WHitehan as William Allen White and 
y Allen are by no means po- 
novices, but most of them 
‘AID FoR ot bear the stigma of national 
NY t 


TORTGA GE; one 


1ay judge from the con- 


ESTAn jon proceedings, the Republi- 

in - party in the coming campaign 
mate, Vacant » mds to concentrate its attack 
. or weed fg fen waste and inefficiency in 
mmental administration and 

T PRicEs Panfemaladministration of relief and 


PROPER Tina ic works projects rather than 


ated most of the New Deal legis- 
NEW Torx on. Landon, the standard bear- 
0169 of the Republican Party, is 

Je known in this section of the 
entry. His pre-convention repu- 


IE &CO, 


ion has largely been built on 
publicity attained through the 
ncing of the Kansas budget. 


(EW Yor. 

“7847 ls views on most national issues 
RAISALS as yet unknown. 

- an Maal. | The most dramatic moment of 
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ape convention was probably the 
ing of Governor Landon’s tel- 
gram to the assembled empha- 
ing his position on _ several 
lanks in the platform just adopt- 
d Ex-president Hoover’s address 
yas also a high light of the pro- 
eedings. 
The New Jersey delegation was 
resented at the convention 
nd played an important part in 
e proceedings. Ex-senator Edge 
f New Jersey made a strong race 
for the Vice Presidential nomin- 
ation but withdrawing in the in- 
terest of party harmony. 
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there was no right of action by 
& creditor against a legatee for 
&n obligation of a_ testator. 
Counsels say their research dis- 
closes no authority for such an 
action (I find none); but that 
the only remedy was through 
the executor or administrator to 
compel a legatee to refund (cit- 
ing English cases). Inasmuch as 
refunding bonds were filed.... 
there is no call for equitable re- 
lief to compel a refund”. 

In the Wootton case the court 
denied relief on the ground that 
the only remedy of a creditor in 
equity against the legatee is on 
the refunding bond when there 1s 
one. The contrary was the law. 
McCartin v. Traphagen 43 N. J. 
Eq. 323 (Ch 1887) (affirmed 45 
N. J. Eq. 265). The question, 
there, was whether the next of kin 
of a deceased executor, a Mr. 
Traphagen, were proper parties in 
& suit brought against his estate 
by reason of his misconduct. The 
Court held them to be proper par- 
ties to the suit, saying that even 
if they were not made parties, 
they would be coneluded by the 


decree as to the amount for which 
their ancestor was liable; and say- 
ing further at page 326: 

“The rule is settled, that a 
legatee who has received his 
legacy is always bound, at the 
instance of creditors, to refund 
his legacy, if there is a defici- 
ency of assets to pay debts, 
whether the deficiency arises 
from an original want of assets, 
or the waste of the executor. 
This liability flows from the su- 
perior right of creditors, and 
does not at all rest upon con- 
tract. The legatee is liable, 
whether he has given a refund- 
ing bond or not. It is an obvious 
rule of justice, that neither a 
legatee, nor one of the next of 
kin, shall be entitled to any- 
thing, until the obligations and 
liabilities of the person through 
whom they derive their rights 
have been paid”. 

Of course, equity may decline 
relief when there is an adequate 
remedy at law on the refunding 
bond. Acton v. Shultz 69 E. 6. But 
in the Wooton case there was 
no remedy on the refunding bond, 
(and further as the court notes, 
the remedy there lay in equity). 
The bond in that case was given 
by the legatee to himself as ex- 
ecutor. It is well settled that a 
person cannot sue himself even 
though the suit be brought in his 
name as executor. There is a re- 
cent case (of Bigelow’s we be- 
lieve) on the point. The only rem- 
edy therefore would be the direct 
right of the creditor against the 
legatee which existed in equity pri- 
or to §78 of the Orphans’ Court 
Act, adopted in substance P. L. 
1849 p. 154. This was the direct 
holding of the case of Pratt v. 
Boody 55 N. J. Eq. 175 (Ch. 1896) 
modified in another respect in 56 
N. J. Eq. 429 (E. & A. 1897). 

In Pratt v. Boody a cross-bill 
was brought by brokers against a 
legatee and devisee of a decedent 
for an account due the brokers by 
the decedent The Court said at 
page 180: 

“And the defendants also, upon 
the case presented in their 
cross-bill....have the right to 
call upon a court of equity to 
establish their claim against 
the decedent’s estate, in order 
that they may obtain a decree 
against the complainant, as the 
sole legatee of the personal es- 
tate, to satisfy the claim out of 
these assets. This is the genera] 
rule as to the liability of lega- 
tees. 3 Wms. Ex. *1313, *1314. 
This liability of legatees is an 
equitable liability, independent 
of statute, and is not a legal 
liability except to the extent 
provideq by statute under our 
Orphan's Court Act, Section 67" 
(Now Section 78, above). “And 
the complainant being sole leg- 
atee, who, as appears by her 
bill, has taken possession of all 
the assets of the estate as her 
own, after paying the claims 
presented to her as executrix, 
the statutory method of enforo- 
ing the liability of a legatee by 
means of a suit on refunding 
bond (which would be her own 
bond payable to herself as ex- 
ecutrix) does not seem to be ap- 
plicable’. 

It was stated in Pratt v. Boody 
that this direct right of a creditor 
against the legatee dehors the re- 
funding bond is an equitable, not 
@ legal one. The court in Woot- 
ton v. Pollock goes out of its way 
to remark that there was no such 
direct right at law, citing McCar- 
thy v. Mullen 82 N. J. L. 379 and 
Tichnor v. Harris 14 N. H. 272. 
The weight of authority may be 
to the effect that there is no rem- 


redy at law; but there is respectable 








authority to the contrary in 32 


Harvard Law Review 334. In New 
Jersey the creditor may have this 
remedy when there is no refund- 
ing bond filed by the legatee or 
next of kin. This was held by 
Trenchard for the Supreme Court 
in Primmer v. Baldwin 1 M. 95. 
The case permitted recovery by 
an injured party directly against 
several next of kin of a tortfeasor, 
for the latter’s negligence. The 
next of kin had received part of 
the estate but had executed no re- 
funding bond. 





Current Decisions 
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ting aside the conveyance was en- 
tered. 

The Henderson Building and 
Loan Association held a mortgage 
on the premises. The Okulas hav- 
ing defaulted in the payment of 
installments, interest and taxes, 
the Building and Loan Associa- 
tion, on or about February 18, 
1934, instituted foreclosure pro- 
ceedings against them. The taxes 
due at the time of the institution 
of the foreclosure suit were for 
the years 1931, 1932, and 1933, 
amounting to approximately $1100. 
This complainant was made a par- 
ty defendant in the foreclosure 
suit. She filed an answer therein 
alleging that the suit was institu- 
ted as a fraud upon her to make 
ineffective her judgment lien 
against the property. On April 30, 
1934, she, by consent, withdrew 
her answer. Her solicitor then 
served notice upon the Building 
and Loan Association that she de- 
sired to have her encumbrance re- 
ported upon. She did not dispute 
the order and priority of the liens 
as shown in the bill of complaint. 
A final decree was entered and a 
writ of fieri facias was issued to 
the sheriff of Hudson County di- 
recting him to sell the premises 
and to pay to the Building and 
Loan Association the amount due 
it on its decree, and the defend- 
ant (this complainant) the amount 
due her on her judgment. 

On August 16, 1934, the sheriff 
sold the property to the highest 
bidder, the Henderson Building 
and Loan Association, the defend- 
ant herein, for the sum of $4,000. 
The solicitor of this complainant 
was present at the sale and, ac- 
cordingly, was cognizant of the 
proceedings then pending. 

In March, 1935, a voluntary 
petition in bankruptcy was filed 
by the Okulas in the United 
States District Court for the Dis- 
trict of New Jersey, in which the 
complainant and her, then and 
now, solicitor, John F. Gough, 
were named as creditors. It be- 
ing therein alleged that this com- 
plainant had obtained a judgment 
against the Okulas, and that John 
F. Gough, her solicitor, had re- 
ceived an allowance from this 
court as solicitor (of this com- 
plainant) in proceedings to set 
aside the conveyance to Anna 
Kaminski as aforesaid. This com- 
plainant and her solicitor received 
notice from the referee in bank- 
ruptcy that the @kulas had filed 
a voluntary petition in bankrupt- 
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cy; but there is no record of their 
appearance in those proceedings. 
On August 5, 1935, an order of 
discharge was entered in the 
bankruptcy _ P proceedings in the 
United States District Court. 

The Building and Loan Assoia- 
tion on August 16, 1934, having 
purchased the property at the 
sheriff's sale, held the title there- 
to until on or about Devember 10, 
1935, a period covering approxi- 
mately sixteen months, when it 
conveyed it to the defendant 
Franciszka Okula for the consid- 
eration of $7,700; $1,000 thereof 
being paid in cash, and the bal- 
ance in the form of a purchase 
money mortgage in the sum of 
$6,700. 

Complainant, in her pill herein 
filed, alleges that the foreclosure 
proceedings instituted by the 
Building and Loan Association 
was initiated through an unlaw- 
ful, corrupt and fraudulent agree- 
ment between it and these defend- 
ants for the purpose of avoiding 
or “cutting off’ the lien of her 
judgment against the premises in 
question. She, among other 
things, alleges that the defendant 
Michael A. Szadkowski, the aolic- 
itor for the Building and Loan 
Association, aided the defendants 
herein in the consummation of that 
agreement. She prays inter alia, 
that her judgment be decreed pri- 
or and paramount to any alleged 
or pretended right, title, interest 
or lien of the defendants in and 
to the lands described in the bill. 

This suit was hotly and vigor- 
ously contestegq and in the course 
of the hearing, evidences of “bad 
feeling” were frequently displayed 
by counsel. 

The bankruptcy act of 1898 (11 
U. S.C, A. 35) provides: “A dis- 
charge in bankruptcy shall release 
a bankrupt from all his provable 
debts.” There is no evidence in 
this case that the petition in bank- 
ruptcy was filed through any col- 
lusion or fraudulent agreement; 
the decree enmtereg therein, there- 
fore, is conclusive and binding. 

“A judgment creditor of the 
bankrut, after his discharge, can- 
not levy on and sell the bankrupt’s 
property because of fraud in se- 
curing discharge. Hibbard  v. 
Henderson, 44 Or. 317, 75 P. 889.” 
7C. J. 395. 

“A discharge in bankruptcy 
releases the bankrupt from all 
his provable debts save such as 
are excepted by the Bankruptcy 
Act, notwithstanding the fact 
that actions thereon may have 
been ending at the time when 
the bankruptcy proceedings were 
commenced. Accordingly a cred- 
itor having no lien at the time 
of the debtor's discharge in 
bankruptcy cannot subject to 
his debt land acquired ‘by the 


debtor after the creation of the 
debt, occupied by him as his 
residence, and set aside by the 
bankruptcy court as exempt.” 
7 C. J. 396, sec. 707. 
It appears that— 

“Although the authorities are 
not entirely uniform, the prevail- 
ing view seems to be that, 
(Continued on Page 6 col 1) 
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An Opportunit 
PP y 
The platform adopted the 
Republicans at their Nationa! Con- 
vention in Cleveland includes the 
following :- 
(1) Ameri- 
can system of constitutional and 
to 
resist all attempts to impair thy 


by 


To maintain the 


local self-government, and 


authority of the Supreme Court 
of the United States, the final 
protector of rights of our cit- 
izens against the arbitrary en- 


of the 
_and executive branches of gov 

&fnment. There be 

dividual liberty without 

dependent judiciary 

(2) To preserve the Ameri 
can system of 
private competition and equali- 
ty, and to seek its constant bet- 
terment in the interests of all 

The foregoing is partic ularly in 
teresting in the light of the min- 
imum wage decision of the United 
States Supreme Court wherein by 
a majority of five to four it held 
invalid a New York statute 
quiring that women and children 
receive a specified minimun 

The enactment of 
in New York was the result of 
some fifteen of hard and 
thankless missionary work on the 
part of socially minded men and 
women. It was immed 
iately followed by similar statutes 
in most of the leading states of 
the country. 

The majority rests 
largely upon the theory that a 
minimum wage requirement would 
place the wage earner at a dis- 
advantage, in that a loss of bar- 
gaining power would result, 
reasoning is not merely antiquat- 
ed; it is utterly, one would almost 
say deliberately blind to the act- 
ual’ conditions under which these 
unfortunates work. Had they 
bargaining power they would 
accept the pittance which the 
statute requires. But they are un- 
organized and unable to organize 
and they are forced to accept 
much less than the statutory min- 
imum which was proposed. 


croachments legislative 


can no in- 


an in- 


free enterprise, 


re- 


1 Wage 
this statute 


years 


passage 


opinion 


Such 


any 
not 


The reasoning of the dissenting 
judges is unanswerable. It is they 
who have achieved, as they have 
so often done in the past, a re- 
sult which gives life and meaning 
to the Constitution. It to be 
hoped that Republicans and Dem- 
crats alike will unite in regard- 
ing the Constitution as a source 
of progressive guidance rather 
than one of burdensomelimitation. 


is 


| extending to you my sincere con- 





Voice of the Bar 


COMMENT AND CRITICISM 
INVITED 





To the Editor of New Jersey Law 
Journal: 
May I take this opportunity of 








gratulations at the editorial which 
appeared in one of your recent is- 


sues (59 N. J. L. J. 172) re the! 
action of the Atlantic City Dis- 
trict Court in connection with 


landlord and tenant affidavits of 
dispossess where no attorney ap- 


pears of record? 


For some considerable time the 
committee on unauthorized prac- 
tice of law, of which I have the 
honor of being chairman, of the 
Plainfield Bar Association has, 
with the splendid cooperation of 
Mr. Robert T. Skinner, Clerk of 


the District Court of the Fourth 
Judicial District of the County of 
who has me on 
each occasion when one of these 
affidavits filed, moved with 
success to strike out and dismiss 
affidavits. 
all District Court judges 
recognize the obvious ille- 
gality of the practice of some of 
the associations and corporations 
who are the most flagrant offend- | 
ers and Bar Associations take | 
appropriate action, we could, to 
this extent at least, protect the 
public and ourselves 
Carman C. Riena 


Union informed 


is 


such 


If 
would 








To the Editor New Jersey Law 
Journal 

I am writing this letter, not so 
much in my own interest as in | 
the interest of a number of your 
readers who may have had ex- 
periences similar to mine 

I receive frequently, perhaps 
once a day and sometimes oftener, 
requests for information with re- 
spect to judgments and decrees 
upon which I appear as attorney 
or solicitor of record. The inform- 
ation requested is solely for the 
benefit of the inquirer, yet prob- 
ably only in a small proportion of 
these instances is postage enclosed 
for the return of a reply. 

Inasmuch as it entails the ex- 
penditure of three cents postage 
and a letterhead and envelope, per- 
haps averaging a cent apiece, to 
say nothing of the stenographer's 
time in answering the inquiry, I 





have instructed my secretary to 
ignore these inquiries where they 


ute the paper and envelope and 
the stenographer’s time to the 
good of the cause, but I do rebel 
at being compelled to pay for 
stamps. 

If any of your readers have 
made inquiries of this kind of me, 
to which they have received no re- 
plies, this will explain why their 
letters remain unanswered, and 
probably likewise explain why 
some other inquiries directed to 
other members of the Bar may 
apparently have received no atten- 
tion. 

Ordinary courtesy demands, 
where an inquiry is made solely 
for the benefit of the inquirer, 
postage should be sent. I recall 
a rather entertaining instance of 
this which occured about a year 
ago. Some lawyer in North Jer- 
sey, whose name I do not recall, 
made an inquiry unaccompanied 
by postage. Departing from my 
usual custom, I answered the let- 
ter and concluded by asking, “is 
it not usual] in making inquiries 
of this kind, to enclose postage 
for reply’? I received a letter 
apologizing for not sending the 
postage, but the writer did not 
enclose any postage with the apol- 
ogy. 





D. Trueman Stackhouse 





Practice Committee’s 
Powers Defined 


AMERICAN BAR ASSOCIATION 
DEFINES- POWERS OF UN- 
AUTHORIZED PRACTICE 
COMMITTEE 
The American Bar Association, 

through the May meeting of its 

Executive Committee, has defined 

the powers and duties of its Com- 

mittee on Unauthorized Practice 
of the Law, in the following res- 


olution: 
“(1) That in response to a 
general and insistent request 


therefor by local Bar Associa- 
tions, their officers and com- 
mittees, the Association's Com- 
mittee on Unauthorized Prac- 
tice of the Law be, and it is 
hereby authorized and directed, 
in the interests of the courts 
and the public and for the bet- 
terment of the administration 
of justice, to 
“(a) Encourage more active 
interest and better and more 
effectively directeq action by 
State and local Bar Associa- 
tions and their committees 
for the elimination of unau- 
thorized practice of the law, 
in respects harmful to the 
public; 
“(b) Make more generally and 
readily available to State and 
local Bar Associations, their 
officers and committees, the 
knowledge and benefit of the 
experience of the American 
Bar Association's Committee 
and the information which 
this Association has gathered 
relative to unauthorized prac- 
tice of the law; 
“(c) Under the direction and | 
authority of the President of 
the Association, to counsel and 
assist in litigation which State 
and local Bar Associations or 
their committees institute or 
prosecute; and to do what is 
practicable to obviate undesir- 
able, unnecessary, or cumula- 
tive litigation in this field; 
“(d) Carry out the declared 
policy of the Association re- 
specting legislation upon the 
subject of the practice of the 
law, oppose legislation con- 
trary to such policy, and ad- 
vocate the repeal of statutes 
contrary to such policy, as 
from time to time declared. 
(2) That this resolution be 
brought suitably to the atten- 





are not accompanied by return 
' postage. I am willing to contrib- 


tion of State and local Bar As- 


RECEIVERS : 
“Equity Receivers Control over 
|Pledgeq Corporate Stocks” by 
William 3B. Cohen. Tennessee 


BAR ASSOCIATION 
NOTES 
American Bar Association 
Junior Conference 

The Essex County Junior Bar 
Conference will hold its regular 
meeting at the Newark City Com- 
mission Chambers, Friday evening, 
June 26. ‘Reports of the Speak- 
ers’ Bureau, and of the commit- 
tee on Lawyers’ WPA projects, 
will be presented at the meeting. 
A prominent speaker, to be an- 
nounced later, is to be guest. 

Essex County 

The secong annual outing of the 
Lawyers Society of Essex County 
featuring golf during the day and 
dinner in the evening, will be held 
at the Glen Ridge Country Club, 
Tuesday, June 23. 

Hudson County 

Hon. Matthew Abruzzo, judge of 
the U. S. District Court for the 
eastern district of New York pre- 
sided at the legal monthly meet- 
ing of the Hudson County Bar 
Association to be held tonight at 
the Carteret Hotel, Jersey City at 
8 P. M. Judge Abruzzo, who has 
had a long and distinguished ca- 
reer as a trial lawyer in New York, 
will discuss his experiences. 





INDEX TO ARTICLES 
AND NOTES IN CURRENT 
LEGAL PERIODICALS 


CONSTITUTIONAL LAW: 
“Are the Constitutional Powers 
of the Federal Government Ade- 
quate?” by William Waller. Tenn- 
essee Law Review, June 1936. 

“Government Regulation of 
Prices in Competitive Business” 
by Morris Duane. Temple Law 
Quarterly, May, 1936. 

“Minimum Wages and the Con- 
stitution” by Robert L. Hale. Col- 
umbia Law Review, April 1936. 
CRIMINAL LAW: 
“Progress Towards a Modern 
Administration of Criminal Justice 
in United States’ by Homer Cum- 
mings. American Bar Association 
Journal, May 1936. 
“The Grand Jury as an Investi- 
gating Body of Public Provisions” 
by Mordecai Konowitz. St. John’s 
Law Review, April 1936. 

DECLARATORY JUDGMENTS 

“Recent Developments in De- | 
claratory Relief’ by Edward M. | 
Borchard. Temple Law Quarterly, 
May 1936. 





DIVORCE: 
“Attacks on Decrees of Divorce” 
by Albert C. Jacobs. Michigan | 
Law Review, April 1936. 
EQUITY: 

“The Reformation of Writings 
for Mutual Mistake of Fact’ by 
Wex S. Malone. Georgetown Law 
Journal, March 1936. 

MASTER AND SERVANT 

“The Status and Rights of In- 
jured Relief Workers’ by Isadore 
Polier and Frank J. Denner. Col- 
umbia Law Review, April 1936. 


Law Review, June 1936. 
TAXATION: 

“The Reduction of Income Tax- 
es Through the Use of Trusts” by 
William C. Warren. Michigan Law 
Review, April 1936. 

TORTS: 

“Mental and Emotional Dis- 
turbances in the Law of Torts” 
by Calvert Magruder. Harvard 
Law Review, May 1936. 

“Qualifying as Plaintiff in an 
Action for a Conversion” by Ed- 
ward H. Warren. Harvard Law 
| Review, May 1936. 


PERSONAL 
Gustave G. Kein, Jr. has been 
reappointed Union police court 
judge for a three-year term com- 
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weeK- 
Honeyman Lists Oi “| 
New Jersey Lawyam <0" 
semana pay® 
A Van Doren Honeyman, fo work 
er editor of the New Jersey | § ~~ 
Journal, has prepared a list of “i 
torneys admitted more than § 
years ago. The list was prepa - 
as a result of the State Bar 4 ; 
sociation’s dinner last Februz nd 
given to lawyers admitted ty he 
length of time. The list of » a 
lawyers which apeared then 4 a 
not complete, according to & 


Honeyman. Mr. Honeyman hi 
self has been admitted to practi 
longer than any other living law 
yer in the state. His list follo 

The name of each attorney is pr 
ceded by the date of his admissi 


to practice. 


1871. Honeyman, A. Van Doren 
Plainfield 
1875. Wilson, William R., Eliz 
beth 
11876. French, Thomas E., Camde 
1878. Mac Pherson, George W 
Trenton 
Stryker, William A., Wasb- 
ington 
Thompson, Joseph, Atlantic 
City 
1880. De Coster, Atwood L., Sum- 
mit 
Hugh K. Gaston, Somer- 
ville 
Hayhurst, Walter F., Lam- 
bertville 
Reed, Charles A., Plainfield 
Stillman, William M., Plain- @ 
field 
Swift, C. Addison, Elizabeth 
1881. Black, Charles C., Jersey 
City 
1882. Hood, Louis, Newark 
Lewis, William I., Paterson 
McCarter, Robert H., New- 
ark 
Walters, William H., Phil- 
lipsburg 
1888. Carrick, Charles L., Jersey 
City 
Weigel, Frederick, New 
Brunswick 
1884. Apgar, W. Holt, Trenton 
Cudlipp, William C., Jersey 
City 
Hardin, John R., Newark 
Lum, Charles M., Newark 
Reynolds, George, Camden 
Sinnickson, J. Forman, Sal- ~ 
em 
1885. Parker, Charles W., Mor- a 
ristown 
Wortendyke, Reynier J., 
Newark 
1886. Backes, Peter, Trenton 


Bowen, James R., Jersey . 


City 
Parry, Joseph S., Hoboken. 





mensing July 1. 


Trenchard, Thomas W., 
Trenton 
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Urges Camps For 
Youthful Offenders 


PITTSBURGH, June 16 (CCNS) 
_Reclamation camps, similar to 
those of the Civilian Conservation 
Corps, are recommended as a place 
where Pennsylvania's youthful 
frst offenders might be rehabili- 
tated, in a communication from 
Judge Ralph H. Smith to Govern- 
or Earle. 

The jurist has pointed out that 
such @ camp, established for in- 
stanca on the 2,950-acre reserva- 
tion at Mt. Gretna, would pro- 
vice 

Daily outdoor exercise with 
a resultant building up of body, 
mind and spirit. 

2. Absence of prison atmosphere, 
resulting from elimination of bars, 
prison uniforms and prison hair- 
uts 

Permission of more regular 
visiting hours, with married man 
who are on good behavior being 
allowed to have their families as 
week-end guests in special quar- 
ters provided for the purpose. 

4. Possibility of maintaining 
economic independence through 
payment of small daily sums for 
work from which prisoners could 
send funds to dependents. 

5. Adequate’ class room work, 


ell as vocational training. 

Such type of program, Judge 
Smith, said, might result in “re- 
onditioning’” young prisoners for 
their part in society, so that their 
jetention would, in most cases, be 
an actual benefit to them. 


State Alcoholic 
Beverage Department 





(Continued from page 1) 





The super-structure is of the type 
olloquially known as “lunch wag- 
on”. It rests on a concrete founda- 
tion and is aproached by brick 
and stone stairways on three sides. 
Fifty feet of the cellar is exca- 
vated and contains a hot water 
heating plant and air conditioning 
unit, as well as the store room. 
The entire furnishings are of the 
most modern and expensive type. 
The place is equipped to render 


to the same effect DeBono v. 
Bridgeton, Bulletin 30, item 9; 
Barber v. Bridgeton, Bulletin 31, 
item 1; MacCracken vy. Belvidere, 
Bulletin 38, item 18. In the Zuck 
case, the premises were not a 
restaurant and the appellant ad- 
mitted that he did not intend to 
conduct a restaurant. The denial 
of that application was therefore 
affirmed. 

The instant case requires a de- 
termination of what is meant by 
“established” restatrant or dining 
place. 

“Establish” means to make, 
erect, or found permanently, Mac- 
Donnell v. International & G. N. 
Ry. Co., 60 Tex. 590, 595; to make 
stable and firm, to fix or settle un- 
alterably, Appeal of Ambler (Pa.) 
2 Walk. 287, 289; to permanently 
locate, Yazoo & M. V. R. Co. v. 
Baldwin, 78 Miss. 57, 29 So. 763. 
An “establishment” is the place 
in which one is permanently fixed 
for residence or business; any of- 
fice or place of business with its 
fixtures. Benjamin Rose Inst, v. 
Myers, 92 Ohio St. 252; 110 N. E. 
924, 927, L. R. A. 1916 D 1170. 
“Established” signifies stability, 
firmness, non-movability, set in 
place, recognized as set or secured 


jon a firm basis—accepted as true. 


The primary idea of a wagon 1s 
a vehicle used on land to trans- 
port or convey persons or things 
—a means of conveyance—a veh- 
icle that moves from place to 
place on wheels and commonly 
thought of as horse-drawn. 

If appellant’s premises were a 
wagon in nature as well as name, 
I should unhesitatingly declare 
that, although a dining place, it 
was not “established”. But this 
“lunch wagon” is no chariot, for 
all the king’s horses and all the 
king’s men could not budge it 
from its concrete foundation 
where, sans wheels, sans whiffle- 
tree, sans everything, it has ap- 
parently come, like the Ark, per- 
manently to rest. 

Even if it had wheels, this 
“wagon'’ became a building by its 
attachment to the soil by water, 
gas and sewer pipes. United Din- 
ing Car Co. v. Camden, 103 N. J. 
L. 232; 136 Atl. 600 (Sup. Ct. 
1927). See ‘also Montelair_ v. 
Amend, 68 Atl. 1067 (Sup. Ct. 
1908); aff’'a 74 N. J. L. 625; 72 





a complete dining service. A daily 
printed menu is used. There are 
separate toilet facilities for men 
and women connected to a septic 
tank. There are the usual connéc- 
tions with the utilities. The ap- 


pellant testified that the premises | 


represent an investment of about 
$25,000. I don’t doubt it. The ap- 
pellant has been operating this 
“lunch wagon” as a “diner’’ for ap- 
roximately six months. 


It is the opinion of the issuing | 


authority that a lunch wagon does 
not comply with the requirement 
of their local ordinance that the 
place sought to be licensed for 
on-premises consumption shall be 
an “established restaurant or din- 
ing place”. 

“This ordinance confining lic- 
enses to restaurants, was sustained 
as wholly reasonable in Zuck v. 


Wayne, Bulletin 73, item 7. See 
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| Atl. 360 (E. & A. 1909). 
| It was argued that appellant’s 
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it is just as true of conventional 
restaurants. Every type of rest- 
aurant fixture and equipment, 
however permanent may seem the 
character of annexation, can be 
purchased today on conditional 
sales agreement similarly reserv- 
ing the right of removal. After all, 
the big thing that counts about 
any fixture is the absence of a 
present intention to remove it. 
Even a house can be moved. The 
removal of appellant’s lunch wag- 
on, in the event that he defaults 
in his payments, will not break 
the local speed limits. The legal 
reservation of the right to re- 
move, necessary to the protection 
of the conditional vendor, does 
not impart mobility or convert the 
building into a vehicle or destroy 
its character as an established 
restaurant or dining place. 

It was argued that appellant’s 
premises were not “established” 
because the land on which the 


| building is erected is leased by 


the applicant for a period of five 
years with an option to purchase. 
While the applicant for a license 
must have a legal interest in the 
premises sought to be licensed, 
Procoli v. Trenton, Bulietin 28, 
item 6 (no interest of any kind); 
Caplan v. Trenton, Bulletin 29, 
item 11 (loss of all interest be- 
cause of adjudication in bankrupt- 
cy); Re: Sakin, Bulletin 67, item 
13 (termination of applicant’s in- 
terest after favorable decision on 
appeal but before actual issuance 
of the license); White Castle, Inc. 
v. Clifton, Bulletin 97, item 13 
(neither legal nor equitable inter- 
est whatsoever), there is no re- 
quirement as to quantum of such 
interest. Yanuzis v. Camden, Bul- 
letin 37, item 1 (arrangements for 
leasing on monthly basis); Re: 
Pierson, Bulletin 38, item 12 (pos- 
session as tenant at will subject 
to tax sale certificate). A lease 
is sufficient. Re: Pennsauken, Bul- 
letin 48, item 8. The possibility 
that the appellant may remove 
the super-structure if he does not 
exercise the option, in nowise de- 
tracts from the conclusion that 
the premises are an established 
restaurant or place of business so 
long as the lease lasts. 

The second objection, to wit, 
that a liquor license for a lunch 
wagon is socially undesirable ap- 
pears to have been based on two 
considerations: (1) that a number 


premises were not “established” | of commercial vehicles stop at the 


| 
because the super-structure was |lunch wagon; (2) “so that the | 


purchased on a conditional sales | minors w 
$14,000 with a/ could stop in to have lunch with- 


for 
| down payment of $4,000, the bal- 
|ance over a period of four years, 
| which reserved the usual right of 


| agreement 


out being connected with liquor”. 
As to the first thought: In Reed 


v. Way, Bulletin 78, item 2, the 


removal if payments were default-| issuing authority refused a license 
ed. The argument goes too far for| for premises located at the apex 

















of heavily traveled concrete high- 
ways meeting at an acute angle. 
Both the State Highway Commis- 
sion and Motor Vehicle Commis- 
sioner Magee had opposed issuance 
of a liquor license there because 
of the traffic hazard. The issuing 
authority denied the license be- 
cause the inherent danger, result- 
ing from the intersection, would 
be greatly increased if the sale 
of alcoholic beverages were per- 
mitted at the spot. I affirmed on 
appeal saying: 

“While there has been no ac- 
cident at this intersection for 
a period of some seven years, 
nevertheless the magnet of a 
tavern at this apex may well 
attract the parking of cars on 
or parallel or near the two con- 
verging highways, with conse- 
quent congestion and narrowing 
of the traffic lane and increased 
dangers attendant upon the 
alighting and reloading of pas- 
sengers pulling out of line, fol- 
lowed by the effort to pull out 
from a closely parked line into 
open traffic, often difficult un- 
der normal conditions and con- 
ceivably more so after a sojourn 
at the oasis, all of which im- 
perils life and limb as well as 
impedes the fast moving 
through traffic. An ounce of 
prevention here is worth pounds 
of cure. Parking grounds in the 
rear do not eliminate the dan- 
gers. The American public is 
usually in too much of a hurry 
to use them.” 

No dangerous traffic conditions 
are here suggested. The objection 
that the premises are patronized 
by commercial drivers is unten- 
able. There is nothing wrong with 
the breed. It is equally applicable 
to other restaurants. 

As to the second thought. Solic- 
itude for minors is highly com- 
mendable, but any policy, however 
saultary, must be uniformly ap- 
plied in order to be valid. Vonella 








v. Long Branch, Bulletin 71, i 
12, and cases cited. Lunch for 
are not to be singled out to ¢ 
for the needs of minors at the ex: 
pense of being deprived of licen 
which other restaurants may ha 

The action of respondent is 
versed. 
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LAW REVIEW 


SAUL TISCHLER 


Counsellor At Law” 
Of New Jersey 


LL.B New Jersey Law School 
LL.M New York University 


Announces that he will conduct a 
“LAW REVIEW” for a limited group 
of candidates for the New Jersey 
Attorneys’ and Counsellors’ Exzam- 
inations to be held in October, 1934, 
assuring personal attention te each 
student. 


The course will commence On OF 
about June 15, 1936, and will con- 
sist of at least sixty-five lectures, 


Hours of lectures are from 6700 
P. M. until 8:30 P. M. (except Sat- 
urdays), and the course will be 
given at 45 Branford Place, New- 
ark, N. J. 


For further informatig 


to MARVIN K. SCHLESINGEs, 
45 BRANFORD PLACE, “SWABK 
NEW JERSBY \. ~ 
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where a creditor seeks to avoid 
the effect of a discharge as to 
| his debt, he has the burden of 
proving that the discharge was 
for some reason not operative 
thereupon; and a bankrupt who 
defends on the ground of the 
_discharge is not required to 
show that the debt was prova- 
ble in barfkruptcy and not with- 
in any of the classes excepted 
from the operation of the dis- | 
charge. So where the creditor 
claims his debt was not duly | 


: 
: 
; 





cy proceedings.” 7 C. J. 415, 
section 735. 
In the instant case the com-| 
lainant and her counseh were 
amed as creditors in the Okula | 
ankruptcy proceedings and had | 
received notice of its pendency. | 
Justice Heher, speaking for the 
fourt of Errors and Appeals in 
Nty Hall Building and Lean As- 
oclation v. Star Corporation, 110 
v. J. L. 570, 166 Ati. 223, said (at, 
. 675 of 110 N. J. L.): 
“***where the bankrupt is 
sued on a debt existing at the 
time of the filing of the petition, 
the introduction of the order of 
discharge makes out a prima 
facie defense, and the burden is | 
then cast upon the plaintiff to 
show that, because of the na- 
ture of the claim, failure to give 
notice, or other statutory rea- 
gon, the debt sued on was by 
law excepted from the operation 
* of the discharge.” 

- complainant’s answer in 
he foreclosure proceedings, as 
veretofore stated, alleged fraud 
ind collusion. She withdrew it, 
ind, in its place, filed a notice to 
‘ave her encumbrance reported 
tpon, This court had full and com- 
ilete jurisdiction in the foreclos- 
ire proceedings. The allegations 
he complainant here sets up could, 

. nd should have been, disposed of 
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of McMichael v. Horay, 90 N. J. 
L. 148, Atl. 205, speaking for the |ceeding a 


57 Atl. 808, where he said 


is not a mere rule of procedure, but | 
a rule of justice unlimited in op- | 


in the foreclosure proceedings. The conduct, I believe, appears to be 


st ee 
it ent Decisions complainant then chose not to have | above criticism. Okula had_ for- 


it there considered. Her reason for|merly been a director in the de- 


t does not appear. In City of.) fendant Building and Loan Asso- 


Paterson v. Baker, 51 N. J. Eq. 49,| ciation, but was defeated for re- 
at page 56, 26 Atl. 324, the court | election in October, 1935. 
said: 


During 
the period of his incumbency, the 
; Building and Loan Association, on 
or about September 13, 1932, 
granted him, at his request, an ex- 
tension of six months time within 
which to pay his arrears to it. He 
failed to pay those arrears. Cer- 
tainly the extension of time cannot 
be viewed as a link in a chain (or 
evidence) of fraud. Suit to fore- 
close the mortgage was institu- 
ted. During the foreclosure pro- 

receiver pendente 
appointed to collect 


“* * * the judgment of a court 
having jurisdiction of the parties 
ard the subject matter of the 
suit, is conclusive not only as to 
the res of that case, buf as to all 
further litigation between The 
same parties touching the same 
subject matter, though the res 
itself may be different.” 

Chancellor Walker in the case 


lite was 


schedu ., |Court of Errors and Appeals, 
and — — oa — — | said: the rents, and to rent the prem- 
@ had Ro notice | “Where Soe _... ises. During that time, Okula was 

or knowledge of the Bankrupt. | here one party recovers 


permitted to occupy his apart- 
ments in the premises and was ap- 
pointed custodian or janitor, of 
the premises. The receiver had 
occasion to reduce some of the 
rents of the tenants, for which 
Okula criticized him. This retain- 
er of Okula’s, coupled with his 
criticism of the receiver, counsel 
for the complainant points to, as 
evidence of an illegal and fraudu- 
lent agreement among the defend- 
ants. While these evidences may 
occur to the complainant’s counsel 
as contributing elements of fraud, I 
cannot concur in his resulting in- 
ferences. This court will not pre- 
sume fraud, but it insists upon 
the production of strict conclusive 
evidence of it. It must be strictly 
proven by evidence that is clear, 
concise and unequivocal. Fortunel 
v. Martin, 114 N. J. Eq, 235, 168 


judyment against another and 
the defeated litigant commences 
suit against his adversary for 
damages for an alleged conspir- 
acy, and the procuring of false 
testimony to be given, in the 
very suit in which the recovery 
was had, these matters, having 
been available as defenses in the 
Suit and on the rule to show 
cause why a new trial should not 
be granted, cannot be made the 
basis of recovery; the doctrine of 
res judicata, being applicable 
To the same effect is the prin- 
tiple enunciated by Vice Chancel- 
or Emery in La Harisse v. Hess, 
“Where a creditor is not! 
with any 
procuring a decree for the sale 


chargeable fraud in 


of mortgaged premises and a de- 


ficiency judgment, the debtor Atl. 398: Su erill v. Summerill 
he fe > 1 the foreclosure | oo « atte a F 
who defaulted in the for osure gon J. Eq. 3, 93 Atl. 726, affirm- 
suit is concluded from litigating 


ed 83 N. J. Eq. 350, 93 Atl. 727; 
| Keller v. Linsenmyer, 101 N. J. Eq. 
664, 139 Atl. 33; Wiley v. Wirbel- 
auer, 116 N. J. Eq. 391, 174 AtL 
such as the procurement of the 20; Horton v. Bamford, 79 N. J. 
mortgage by a fraud to which Eq. 358, 81, Atl. 762. “To draw an 


the creditor was not a party.” 
: ‘pla ese |inference of fraud when the oppo- 
The doctrine of res adjudicata 


in another suit defenses which 
could and should have been liti- 


gated in the foreclosure suit, 


fairly so, 
}a court of equity.” 


eration, which Bank of Phila. v. Godfrey, 120 N. 
whenever its enforcement is neces- — P 
J. Eq. 2038. 


sary for the protection of rights 
and preservation of the repose of | 
society, based upon the grounds | 
that there should be an end to liti- | this suit 
gation, and that a person should/sary nor a proper party to it. I 


must be enforced 


I do not quite understand why 
Szadkowski was made a party to 
He is neither a neces- 


which no consideration was 
given.” 


The Okulas and the Building and/ soo "‘icroughly experienced 


CLASSIFIED 


Attorney admitted to N. J. and Ny 


in alj 


Loan Association are most assur-/ courts, desires connection. Box 169 





edly proper and necessary parties, 
they having held title to the prem- 
ises. 

The debt of the complainant was 


extinguished in the proceedings in profitable 


attorney large 


District Court, and certainly that | 





ATTORNEY WANTED 


To associate with group bent on 
new business venture that will give 


~ legal 


bankruptcy in the United States ge ee en oe 








conveyance which the complainant 
seeks to attack is not a convey- 
ance by an alleged debtor but one 
made as a result of judicial deter- 


$1 Eimcoin Park, 
Newark, N. Jd. 


proceeding cannot be collaterally Laboratories 
attacked in this suit. Matawan 

Bank v. Feldman, 174 Atl. 442. It |] Ohemiste Microscopists 
must be borne in mind that the The 
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mination, in which proceedings the 








complainant was joined as a party 
defendant. Section II of the Uni- 
form Fraudulent Conveyance Act, 
Laws 1919, Vol. I, Cum. Sup. 1924, 
acts as a bar against the prose- 
cution of any action similar to 
this, and specifically states that 
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the effect of bankruptcy shall 





govern in any case not provided 
for in the Fraudulent Conveyance 
Act. Since I have already stated 
that I find no covinous or fraudu- 
lent agreement between these de- 
fendants to violate the complain- 





Site inference may be drawn, and | 

| 
is not the province of | 
Federal Res. | 


'ant’s rights, I, accordingly, con- 
| clude that the foreclosure proceed- 











jings alleging the complainant's 
| lien was bona fide. 

| The complainant's counse1 called 
|}as a witness the secretary of the 
| Building and Loan Association 
| who produced the books and rec- 
| ords of the association. Those 
|}records with the testimony sub- 
mitted, show that the proceedings 
and attitude of the Building and 
Loan Association, its directors and 
officers, were based on sound busi- 
ness principles and clearly eviden- 

(Continued on page 8 col 4) 
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MAURICE C. BRIGADIER, ESQ. 


announces that his 26th Course in preparation for the October, 


1060 Broad Street, Newark, N. J. 


1936 


ATTORNEYS’ and COUNSELLORS’ EXAMINATIONS will commence on 
June 22, 1936. Fhis Course consisting of 63 lectures will be conducted 
between 5:00 P. M.and 7:30 P. M. at the INDUSTRIAL OFFICE BUILDING, 


Each student will receive: (1) A printed Summary of Practice and 
Pleading at Law in N. J. (2) A printed Summary of Practice and Pleading 


in Chancery. (3) A selection of 2,000 Bar Examinations Questions with 
Answers prepared by Mr. Brigadier (1936 Revised Edition). (4) Digest of 


Current Cases and Statutes. (5) Summary of Probate Procedure. 


| $30 payable on opening day of Ceurse. 


not be twice vexed for the same | 
cause. In re Walsh’s Estate, 80 | 
N. J. Eq. 565, 74 Atl. 563. 

Counsel for complainant finds in 
the correspondence relating to the 


foreclosure suit that passed be- 


| tween Szadkowski, as counsellor 


for the Building and Loan Associa- 
tion, and Young, as counsel for the 
Okulas, an implication of collusion 


I view the correspondence between | 


communica- 
intimate 


counsel as business 
tions prefaced with an 
or friendly salutation not uncom- 
mon among lawyers endeavoring to 
“iron out or smooth litigious 
wrinkles” along the “lines of least 
resistance.” In my opinion, that 
correspondence in no way indi- 
j}cates a fraudulent, or corrupt 
|} agreement, or arrangement; there 
| is not a word in it that spelis 
| “fraud.” Counsel in support of his 
| deductions stresses the fact that 
| the Okulas, on a former occasion, 
had other litigation, in which they 
|were represented by Szadkowski 
premise that 
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Szadkowski had 


been so engaged, that fact does not 
call for condemnation of his em- | 
|ployment in this case where his} 









cannot conceive how a decree can | 
be entered against him since the | 
title never was in his possession, | 
inor had he any interest in it. In 
Morris vy, Leddy, 111 N. J. Eq. 129, 
161 Atl. 693, Vice Chancellor Fal- 
lon said | 
“It was urged during the hear- 

ing that Kruger and Rosenbaum 
should be made parties defend- 

| ant to this suit. Such claim is 
untenable, Kruger and Rosen- 

|} baum are neither necessary nor 
proper parties to the suit. No 
decree is sought here against 
them. They are not in posses- 

| sion of nor have they any title 
| to any property as to which 
} complainants seek redress. The 
only necessary party defendant 
herein is the defendant Grace 
Realty Company which holds, 
| and claims to hold as of right, 
a $2,500 bond and mortgage, 
made by complainants to said 
defendant Grace Realty Com- 
pany, under the circumstances 
hereinabove mentioned, which 
said bond and mortgage was 
fraudulently obtained, and for 
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Thus long emphasized to individuals 
planning to name this institution in a 
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own counsel will continue to be em- 
ployed whenever the services of an 
attorney are required. 

We endeavor to work in full harmony 
and cooperate with members of the bar 
and our policies are shaped toward this 
end. We welcome suggestions to fur- 
ther this purpose, in order that our 
services may be correlated to the best 
interests of the public which both the 


bar and ourselves serve. 
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4% A ABATTOIR, INC. Debtor 
rwholesale & retail of meat & 
meat products) Elizabeth, N. 
J; Mab $54,720.12; assets $54, 
720.12; vol; solr Weltchek & 
Weltcheck, 80 Broad St., Eliz- 
abeth, N. J. 6-3 
4LLGAIR’S., INC., Debtor (Buy- 
‘ing. & selling milk and dairy 
products) 3 Reid St., - Riv- 
er, Middlesex County, N. J; liab 
$53,906; assets $53,906; vol; 
solr Furst & Furst, 60 Park PL, 
BAUERBAND, Eleanor (House- 
wife) 8 Locust St., Carteret, N. 
J; liab $4,779.33; assets $620; 
yol; refr Weelans; solr Salva- 
tore F. LaCorte, 125 Broad St., 
Elizabeth, N. J. 6-3 
BAUERBAND, Fred, Jr., (Mech- 
8 Locust St., Carteret. 


anic) 

N. J; Mab $4,779.33; assets— 
none; vol; refr Weelans; solr 
Salvatore F. LacCorte, 125 


Broad St.. Elizabeth, N. J. 6-3 
BERGER, Edgar Frederick (Con- 
tractor & Builder) 32d St. & 
Asbury Av., Ocean City, N. J; 
Hiab $30,185; assets $187.50; vol; 


refr Steedle; solr Warren C. 
Lummis, Jr., Port Norris, N. 
J. 6-3 


BIRKEMEIER, August G. (Sales- 
man) 60 Yale St., Maplewood, 
N. J; liab $379,910; assets 
$8,150; vol; refr Porter; solr 
Louis Spielvogel. 24 Commerce 
St.. Nwk. 6-10. 

BLUM, Sam (Clothing contractor) 
Vineland, N. J.; liab $13,978.82; 
assets—none; refr Gaskill; solr 
M. Jos. Greenblatt, 614 Landis 
Ave., Vineland, N. J. 6-5. 

BORDUIN, Lambert (Driver for 
Laundry concern) 133 Rowland 
Av., Clifton, N. J.; liab $3,562. 
78; assets $499; vol; refr Grim- 
shaw, Jr., Paterson; solr Sam- 
uel B. Feld, 8 Lexington Av., 
Passaic, N. J. 5-29 

BRUCE, Arthur T. also A. T. 
Bruce (Real Estate & Insur- 
ance) 91 Washington St., Ho- 
boken, N. J; liab $85,050; as- 
sets 5,580.75; vol; refr Grim- 
shaw, J. C; solr Herr & Kauf- 
mann, 1 Nwk St., Hoboken, N. 
J. 6-1 

CASTOR, Elsie Helena (House- 
wife) Hil Nella, Camden Coun- 
ty: Mab $95,661.32; assets $20, 
516.25; vol; refr Gaskill: solr S. 
Huntley Beckett, 428 Market St., 
Camden, N. J. 6-9 

CHRIST, Phillip, Sr., (Baker) 21 
Irving S8t., Livingston Twsp; liab 
$2,210.63; assets—none; vol; 
refr Porter; solr Wm. Berger, 
1139 E. Jersey St., Elizabeth, N. 
J. 6-9 

COHEN, Joseph (Carpenter & 
builder) 1107 Frank St., Roselle, 
N. J; liab $8,577.48; assets $175; 
vol; refr Porter; solr Saul Nei- 


vert, Hersh Tower, Elizabeth, 
N. J. 6-8 

CROUTCH, Jacob S., tia Jack 
Croutch (Salesman) 260 Conk- 
lin Ave., Hillside, N. J.; liab. 
$17,070; assets $15; vol; refr 


Porter; solr E. Garfield Gifford, 
810 Broad St., Newark. 6-6. 

CROWE, John B. (Designer) 15 
Hamilton Terr., Weehawken 
Twsp., N. J; liab $2,009.40; as- 
sets—none; vol; refr Grimshaw; 
solr Harold C. Eschenlauer, 665 
Bergenline Av., Union City, N. 
J. 6-9 

D’ADAMO, Archangela (House- 
wife) 86 Wilsey St., Nwk, N. 
J: liab $7,200; assets $15; vol; 
refr Porter; solr Michael M. 
Alercio. 6-2 

D’ADAMO, Domenick (Tailor) 12 
12th Av., Nwk, N. J; liab $7, 
550; assets $120; vol; refr Por- 
ter; solr Michael M. Alercio. 
6-2 

D’ANGELIS, Angelo (Factory 
Employee) 226 South Sixth St., 
Nwk, N. J; liab $36,186.59; as- 
sets $11,000; vol; refr Porter; 
solr Durand A. Metrione, 810 
Broad St., Nwk, N. J. 6-1 

DESNEY, Louise (Housewife) 23 
S. North Carolina Av., Atl. 
City; liab $14,218; assets—none; 
vol; refr Steedle; solr Herman 
J. Finn, 427 Guar. Tr. Bidg., 
Atl. City. 6-12 

DUATSCHEK, Sebastian (labor- 
er) 129 Hewitt St., Trenton; 
liab $1,200; assets $126; vol; 
refr Weelans; solr Romulus P. 
Rimo, Trenton. 6-3 

DUDA, Anthony P. (Factory em- 
ployee) 29 Railroad Av., 
Frenchtown, N. J; liab $590.82; 
assets $45; vol; refr Weelans; 
solr Wm. P. Murphy, 196 Mar- 
ket St., Nwk, N. J. 6-2 

DUNSKY, Jose 


ph ( of 
Red Top Cab, Inc.) 38 Willough- 


> 
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by St., Nwk; liab $34,846.32; as- 
sets $560; vol; refr Porter; solr 
Abraham I. Harkavy, 11 Com- 
merce St., Nwk. 6-12 

ELINS, Sarah (Ladies dresses & 
coats) 891 Broad St., Nwk; all; 
solr Grossman & Nudelman, 
1180 Raymond Bivd., Nwk, N. 
J. 5-29 

ELMER, Lioyd A. (Engineer) 59 
Elmwood Pi., Short Hills, N. 
J; liab; $2,156; assets $10,275; 
vol; refr Porter; solr Peer & 
Mahr, 744 Broad St., Nwk, N. 
J. 6-1 

FIDEL, Morris M. tia The Morris 
Stores, 698 Hunterdon St., Nwk; 
liab $5,423.75; assets $7,520; 


vol; refr Porter; solr Irving 
Mandelbaum, 786 Broad St., 
Nwk. 6-8 


FINDLAY, Andrew L. (Unem- 
ployed) 65 North Fullerton Ave., 
Montclair, N. J.; liab $39,222.21; 
assets $25; vol; refr Porter; solr 
David Bobker, 60 Park Place, 
Newark. 6-4. 

FISCHER, Carl, alao known as 
Carl Kulawinski (Knitter) 18 
Berry St., Dover, N. J; liab; 
$1,969.20; assets $170; vol; refr 
Grimshaw; solr Bertram M. 
Berla, Dover, N. J. 6-10 

FOX, William (Temporarily with- 
out occupation) 130 S. Delan- 
cey Pl., Atl. City; liab $9,535. 
261,91; assets $1,590.10; vol; refr 
Steedle; solr Dourgeois & Coul- 
omb, Schwehm Bidg., Atl. City. 
5-29 

FRIEDBERG’S BOARDWALK 
ART GALLERY, INC. (Sales at 
Auction) 1329 Boardwalk, Atl 
City; liab $19,816.91; assets 
$249.75: vol; refr Steedle; solr 
Wm. Chariton, Guarantee Tr 
Bidg., Atlantic City. 6-8. 

FRIEDLAND, Louis (No occupa- 
tion) 508 Brinley Ave., Bradley 
Beach, N. J., liab $55,456.02; as- 
sets $100; vol: refr Weelans; solr 
Matlack & Lautman, 603 Mat- 
tison Ave., Asbury Park. 6-5. 

FRIEDMAN, Max (Ice Cream) 
216 Seymore Av., Nwk; liab $2, 
400; assets $200; vol; refr Por- 
ter; solr Pro se. 6-9 

GIGER, George, Hillsborough 
Township, Somerset County, N. 
J: liab $10,548.36; assets $4,010; 
vol; refr Porter; solr .Tarantola 
& Duff, Flemington, N. J. 6-3 

GOODLATTE, T. R., & Sons, Inc., 
a corp. Debtor (Mfg. & sale of 
oil cloth, etc.) Delawanna, Clif- 
ton, N. J; vol; solr McDermott, 
Enright & Carpenter, 75 Mont- 
gomery St., J. C. 6-9 

GRAY, Arthur M. (Salesman) 
Mountain Av., Union Village; 
liab $25,148.49; assets $135: vol; 
refr Porter; solr Wm. T. Long, 
Box 209 Westfield, N. J. 6-11 

GUINTA, Harry (Tailor) 56 16th 
Av., Nwk:; liab $1,558.81; assets 
$368; vol; refr Porter; solr Har- 
ry R. Rinsky, 20 Branford P1., 
Nwk. 6-9 

GUSTAVSON, Wililam, Woodside 
Av., Franklin Lakes; liab $481. 
45; assets $35; vol; refr Grim- 
shaw; solr Walter E. Warner, 
2 Rector St., N. Y. C. 6-9 

HAMILTON, William Paul (Teach- 
er) 36 Macopin Ave. Upper 
Montclair, N. J.; liab $26,417.32; 
assets $316.12; vol; refr Porter; 
solr Charles Jones, 744 Broad St.. 
Newark. 6-5. 

HILL BREAD COMPANY (Gen- 
eral Bakery Business) 620 Mar- 
ket Street, Newark; without 
schedules; vol; refr Porter; solr 
Furst & Furst, 60 Park place, 
Newark. 6-5. 

HOLCOMBE & SONS,’ a eorp. 
(Wholesale butter & egg mer- 
chant & auto laundry) 107 E. 
Hanover St., Trenton; liab $199, 
777.03 assets $169,384.29: vol: 


refr Weelans; solr Wm. Ab- 
botts, 1214 Trenton Tr. Bidg. 
6-3 


JACOBOWITZ, Morris (Butcher) 
123 River St, & 103 Bridge St., 
Paterson; liab $4,950; assets 
$75; vol; refr Grimshaw, Pater- 
son; solr Isadore B. Miller, 150 
Ellison St., Paterson. 6-12 

KREWSON, Amos (Realtor) 131 
N. Centre St., Merchantville, 
N. J; liab $14,555.72; assets 
$2,046.77; vol; refr Gaskill; solr 
W. Louis Bossle, 9 Finance 
Bldg., Camden, NW. J. 6-3 

KULICZKOWSKY, Wojciech, tia 
W. Kuliczkowski & Co., 763 
Beatty St., Trenton; liab $4,268. 
17; assets $532.11; vol; refr 








Weelans; solr Benj. Cieresko, 
887 Brunswick Av., Trenton. 
6-2 

LA FIURA, Charles (Plasterer & 
Contractor) 5145 Blvd., N. Ber- 
gen, N. J; liab $269,346.09; as- 
sets—none; vol; refr Grimshaw, 
J. C; solr G. Frank Shanley, 
661 Bergenline Av., Union City. 
5-29 

LANE ELECTRIC COMPANY, 
alleged bkrpt., 237 Market St., 
Paterson, N. J; Pet. creds. Gen- 
eral Elec. Supply Corp., $5, 
050; Eastern Elec. Supply Co., 
$698.65; Anne Meister, $54.15; 
invol; solr Andrew B. Crummy, 
744 Broad St., Nwk, N. J. 6-1 

LAWRENCE, Merton B. (Machin- 
ist) 106 Hollywood Drive, Tren- 
ton; liab $1,631.45; assets $161. 
60; vol; refr Weelans; solr 
Frank I. Casey, 727 Broad St., 
Bank Bidg., Trenton. 5-29 

LEONE, Louis J. (Unemployed) 
1136 Anderson Ave., Fort Lee, 
N. J.; liab $3,117.63; assets $1,- 
563.20; vol; refr Grimshaw, Pat- 
erson; solr Martin J. Cummings, 
Fort Lee, N. J. 6-4. 

M. & J. SHOE CORP., Debtor 
(Mfgr. of ladies shoes) 56-60 
Earl St., Nwk: liab $17,425: as- 
sets $20, 800; vol: solr Max L. 
Rosenstein, 60 Park Pl., Nwk. 
5-29 

MALECH, Abraham _ co-part- 
ner t\a Moskosky & Malech, 306 
Monroe St., Passaic; liab $1, 
473.43; assets—none; vol; refr 
Grimshaw; solr Feder & Rinzler, 
Liggett Bldg., Passaic. 6-12 

MAPLE SHADE HOSIERY 
MILLS, INC., Debtor, North 
Stiles Av., Maple Shade, N. J; 
liab $91,716.92; assets $128,521. 
67; vol; solr Harry M. Mendell, 
333 Arch St., Camden. Rule to 
show cause ret’ble at Camden 
June 19, 1936. 

MARSHALL, Everett Edward 
(General Manager of Pleasant- 
ville Investment Co.) Newfield, 
N. J; liab $160,900.99: assets 
$50; vol; refr Gaskill: solr 
— Stern, Vineland, N. J. 
-1 

MAY, George S. tla Sunhine 
Stores—Debtor, 110 E. 7th St., 
Plainfield, N. J; liab $9,910.84: 
assets $22,300; vol; solr S. Sid- 
ney Silver, 972 Broad St., Nwk, 
N. J. 6-2 

MEISEL, Jacob (Mfg. paper box- 
es) alleged bkrpt. 22 Bedford St.., 
Newark; Pet: creds—-Manhattan 
Paste Glue Co., Inc., $337.86: 
Louis L. Hammer, $9.41: B. 
Engel Paper Box Co., Inc.. 
$790.19; invol; solrs Furst & 
— 60 Park Place, Newark 

NESBITT, William E. (Retired) 
140 Danforth St., liab $1,131.95: 
assets $75; vol; refr Grimshaw: 
solr Ezra L. Nolan, 89 Monti- 
cello Av., J. C. 6-11 

NEWELL, David Joseph (Potter) 
106 Whitehorse Ave., Hamilton 
Township, N. J.; liab $4,959.59: 
assets $2,675; vol: refr Weelans: 


solr Jos. E. Hunt, 5 E. State 
St.. Trenton. 6-5. 

NEWSOM, Jr., Charles Wesley 
(Real estate salesman) 672% 


Harvey Av., Pensauken Twn- 
ship, N. J; liab $14,257.16; as- 
sets $4,996; vol; refr Thomas L. 
Gaskill; solr Edwin Field Crane, 
5 W. Park Av., Merchantville, 
N. J. 5-29 

ONDREJKA, Henry (Cabinet 
maker) Guttenberg, N. J: liab 
$2,000; assets $100; vol: refr 
Grimshaw, J. C; solr Vander- 
bach & Vanderbach, 43 Bergen- 
line Av., Guttenberg, N. J. 6-3 

PATTERSON, Cleveland (Farm- 
er) Hightstown, N. J; liab $23, 
986.91; assets $2,609; vol; refr 
Weelans; solr George S. Apple- 
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gate, Jr., 34 Main St., S. River, 
N. J. 6-8 

ROGERS, Minnie Ammon (House. 
wife) 2 Edgewood PI., Maple: 
wood; liab $32,648.93; assets 
$35; vol; refr Porter; solr Louis 
Klatzko, 60 Park Pl., Nwk, N. 
J. 5-29 

RUSSELL, John W. (Salesman) 
Randolph Township, Morris 
County, N. J.; liab $2,708.25; 
assets $175; vol; refr Grimshaw, 
Paterson; solr Michael P. Danna, 
6 South St., Morristown, N. J. 
6-4. 

SAUNDER, Earl V. (Order clerk) 
77 W. Quackenbush Av., Du- 
mont, N. J; liab $1,365.16; as- 
sets $1076; vol; refr Grimshaw; 
solr pro se. 6-12 

SEPE, Gaetano (Meter Clerk) 
Nwk; liab $10,479; assets $300; 
vol; refr Porter; solr John G. 
Malanga, 24 Commerce St. 
Nwk. 6-10 

SILVERMAN, Louis S. (Insur- 
ance agent) 178 W. 31st St., 
Bayonne, N. J.; liab $84,791.07; 
assets $95; vol; refr Grimshaw, 
J. C; solr Jack Feinberg, 545 
Broadway, Bayone, N. J. 6-3 

STANDARD MOTOR PARTS CoO., 
a corp. Debtor; Hackensack, N. 
J; liab $84,216.51; assets $84,- 
216.51; vol; solr Herman Van 
derwart, Hackensack, N. J. 6-1 

THOMAS, Clifford E. (Engine 
man) 316 Chestnut Av., Tren- 
ton; liab $4,165.73; assets—none; 
vol refr Weelans; solr Alex Bud- 
son, Trenton. 6-12 

THREE HUNDRED BROAD- 
WAY, INC. Debtor; Camden, N. 
J., & Co Park Pl., Nwk., N. J; 
solr Furst & Furst, 60 Park P1., 
Nwk, N. J. 6-1 

VAN ORDEN, Edward (Retired) 
66 S. 7th St., Nwk; liab $3,266. 
34; assets 
ter; solr Harry Gersten, 
Broad St., Nwk. 5-29 

WARE, Frank C. Jr., (Ship-yard 
worker) 370 University 
Glassboro, N. J.; liab $2,225.71; 
assets $170: vol; refr Gaskill; 
solr Elmer B. Woods, Glassboro, 
N. J. 6-5. 

WOODRUFF, Walter (Ironwork- 


972 


er) 134 Vermont Av.,Nwk; liab | 


$65,411.86; assets $30,374; vol; 
refr Porter; solr David N. Pop- 
ik, 744 Broad St., Nwk. 6-11 
YOUNG, Benjamin B., t|a Broad- 
cast Radio Co., 265 Beech St. 
& 155 Main St., Hackensack; 
liab $46,817.95; assets $8,318.05; 


vol; refr Grimshaw; solr Benj. 
Nessanbaum, 473 Bdwy., Bay- 
onne. 6-11 


ZAHN & BOWLEY CO. (The) 
Debtor (Beveling, silvering & 


plating of glass) East Ruther- | 


ford, N. J; vol; solr Wm. L. 
Bivona, P. O. Bidg., 
hurst, N. J. 6-3 





Obituary 


John O. Benson 





John O. Benson, for thirty years | 


a member of the New Jersey Bar, 


died at his home in Paterson, June 


5, 1936. 


Mr. Benson was graduated from | 
New York University and was ad- | 


mitted to the New York Bar in 
1904. He was admitted to prac- 
tice as an attorney here in 1906 
and 1909 he received his counsel- 
lor degree, 
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A F. Huntzinger Co., Inc. 
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Since 1902 
119 FEDERAL STREET, CAMDEN, N. J. 


Bell Phones, Camden 1249 ar 90. 
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There are other printers—possibly cheaper—who advertise law 
work, but, with our unassailable reputation for quality, efficiency of 
performance, and accuracy of style, we believe that we are the fore- 
most APPELLATE printers in the State of New Jersey. 


Service: You mail your copy for Brief in the afternoon, we receive 
it next morning, and the books, expertly proof-read and printed, can 
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, We are thoroughly familiar with the rules of all 
| State and United States Courts. 
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Atlantic County 


Cases will be tried from June 1 
to July 3. 

Motions will be heard Fridays at 
Atlantic City. 

Bergen Oounty 

Supreme and Circuit: 

fion, Edwin C. Caffrey 

Clerk—Eugene H. Jorel 

High number—487. 

Motions will be heard Friday, 
June 19t h 

Common Pleas; 

Hon. J. Wallace Leyden 

Clerk—Frederick U. Hillers 

High number 235 (day call), 252 
(weekly call). 

Camden County 

Supreme and Circuit: 

Hon. V. Claude Palmer 

Clerk—Joseph BE. Halpin 

High number—42 

Motions are heard every Fri- 
day. « 





Essex County 

Supreme and Circuit: 

Hon. William A. Smith 

Clerk—John F. O’Brien 

Will hear motions June 26. 

Judge Porter is now trying cases 
in Passaic County with Judge 
Wolber. 

Hon. Joseph L. Smith 

Clerk—John Hayden 

Will hear motions June 19. 

There will be no weekly call 
made in the Supreme and Cir- 
cuit Courts June 19. 
High number—1661 (weekly call) 
1494 (day call). 

Common Pleas: 

Hon. Richard Hartshorne 

Clerk—William R. Cohen 

Will hear motions, Friday, July 
3rd. 

Hen. Walter D. Van Riper 

Clerk—David Hahn 

Will hear motions, June 19 

There will be no weekly call 
made in the Common Pleas Court 
Friday, June 19. 

High number—319 (weekly call) 
295 (daily call). 

There will be no trials of Com- | 
mon Pleas Civil cases until June 
22nd 





Hudsern County 
Supreme: 
Hon. Henry ©. Ackerson 
Clerk—John P. Dalton 
Will hear motions Friday, June | 
19th 
High number 480 


(weekly call) 


Cireuit: 

Hon. Thomas Brown 

Clerk—Thomas J. Gillen 

WU hear motions Friday, June 
26th. 

High number 235 (weeklyn call) 
226 (day call). 


Hon. Thomas H. Brown 
Clerk—Joseph Kelly 
High number— (weekly call) 689 


Due to Judge Meaney’s iliness, 
Judge Brown is now trying both 


Mon. Thomas F’. Meaney 

Clerk—Charles E. Dolan 

Motions are heard by a Criminal 
Court Judge on Fridays. 

Hon, Robert V. Kinkead and 
‘Hon. James R. Erwin are hearing 
Criminal matters this term. 


Supreme and Circuit: | 
Hon. A. Dayton Oliphant 
Clerk—Charies P. Hutchinson 
High number—90. 

Friday, June 19, is the last mo- 
tion day for this term. 


Clerk—William J. White 
High number—80 





a 


Motions will be heard Friday, 
July 3. 

Morris County 

Hon. Rulif V, Lawrence 

Clerk—E. Bertram Mott 

Cases tried June 15 to July 3 

High number —20. 

Passaic County 

Supreme and Circuit: 

Hon. Joseph G. Wolber 

Hon, Newton H. Porter 

Clerk—Saul Lippman | 

Motions are heard every Friday. | 

High nmber 1054 (weekly call) 
1047 (day call) 

Union County 

Supreme and Circuit 

Hon. Samuel M. Shay 

Clerk—Raymond Schneider 

High number—86 (weekly call) 
79 (day call). 

Common Pleas: 

Hon. Edward A. McGrath 

Clerk—-Edward Schoenlank 

High number—331 (weekly call) 
331 (day call) 

Hon. Lloyd Thompson hears 
Common Pleas motions every Fri- 
day, at Court House, Elizabeth. 

District Court—Special Notice 

First Jersey City 

There will be no cases tried dur- 

ing the week of June 22nd. 


DIGESTS OF 
RECENT OPINIONS 


(Continued from Page 2) 








was directed for plaintiff, and ap- 
pealed. 

Appellant, Hiller, contends that 
the endorsements purporting to 
be his ang Feldman’'s were not au- 
thenticated (citing Van Syckel v. 
Egg Harbor Coal, etc. Co., 109 N 
J. L. 604) and therefore no cause 
of action was established against 
him; and that, since the note was 
discounted by the bank before 
maturity for Feldman, it was 
incumbent upon plaintiff to prove 
that the proceeds of the note in 
suit “were absorbed by an ante- 
cedent debt or exhausted by sub- 
Sequent withdrawals.” 

Held: Appellant's first conten- 
tion, as to the necessity of authen- 
ticating the signatures, is frivo- 
lous. P. L. 1914, ch. 168, p. 319 
provides that in suits on notes, the 
genuineness of any signature is 
admitted unless put in issue by 
the pleadings, and in courts where 
the practice is that defendant neeq 
not file a plea, such signature 
shall be taken to be admitted un- 
less an affidavit is filed denying it. 
No such affidavit was filed here; 
but defendant did file a specifica- 
tion of defenses, setting up a gen- 
era] denial, but then admitting 
the genuineness of the endorse- 
ment, and interposing a separate 
defense. 

The general denial did not meet 
the statutory test to put the au- 
thenticity of the signatures in is- 
sue; ang the admission of the gen- 
uineness of the signatures relieved 
plaintiff of the burden of proving 
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trovertible evidence was that the 
note was a renewal note, and 
therefore that its proceeds were 
absorbed by an antecedent indebt- 
edness. Moreover, the plaintiff 
was aided by a presumption that 
every holder is deemed prima fac-| 
ie a holder in due course. Sec- 
tions 24, 26, and 29, of the N. I. 
L., 3 C. S. pp. 3738, 3741. 
Affirmed. 








PROCESS — Misnomer of Corpor. 
ate Defendant—Attack By Sec- 
retary. 

New Jersey Supreme Court 

Kantor v. Asbury Park Press 

May 15, 1936 

On rule to show cause why the} 
service of process and return | 
thereof should not be vacated. | 
Rule discharged. 

Lester C. Leonard, for the rule. 

Sol Kantor, pro se, opposed. | 

Heher, J. 
Plaintiff filed a complaint for li- | 

bel. The process was directed 1o, | 

and the sheriff's return shows ser- | 
vice upon “Asbury Park Press, a | 
body corporate of the State of 

New Jersey.” The correct name of 

the defendant is “Asbury Park 

Press, Inc.’’ Service was made up- 

on McMurray its secretary, who 

prosecutes this rule individually. 





Held: The secretary has no 
standing in his individual cap- 
acity, to attack the service. He 


is not a party to the suit. 

In any event, the situation pre- 
sented is one of mere misnomer 
The procéss described defendant 
as a body corporate, and therefore 
sufficiently identified it. The mis- 
nomer is a mere amendable de- 
fect. Jefferson v. Hotel Cape May 
82 N. J. L. 32. 

Rule discharged. 





SALES — Agreements to Take 
Back Goods Measure of 
Damages. 

New Jersey Supreme Court 

Rising & Thorne v. Frank M. Ken- 
nedy Paint & Color Company 

June 4, 1936 

On appeal from the district court. 
Affirmed. 

Joseph C. Glaven, for defendant- 
appellant. 

Winard & Winard (Samuel Win- 
ard), for plaintiff-appellee. 

Per Curiam: | 
Defendant, a paint manufactur- | 

er desirous of introducing its line 
of merchandise into the store of 
plaintiff, a retail paint seller, sold 
him a selection of paints which | 
it represented was readily salable; 
and it further agreed to exchange | 
any paint found unsalable for 
paint of other colors or contain- 
ers. Plaintiff found certain paint 
unsalable, and defendant refused 
to exchange it. Plaintiff sued for 
breach of contract. 

Defendant apeals from the trial 
court’s failure to nonsuit on two 
grounds: (1) That plaintiff's rem- 
edy was in chancery for specific 
performance; (2) that no dam- 
ages were proved, because the 
agreement sued upon was for the 
exchange of merchandise, and not 
for the return of the price. 








them. 


Appellant's contention that | 


plaintiff was required to prove the 
absorption of the proceeds of the 
note is not tenable. The incon- 


Held: The cost of the paint in 
question was stipulated by coun- 
|sel. An executory agreement for 
| exchange of goods may be the bas- 
jis of an action at law. Smith v. 
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RECORD NEVER FORGETS” 


24 COMMERCE ST. 
NEWARA, N. J. 
MArket 2-2535 








| plaintiff who sustained 





York Mfg. Co., 56 N. J. L. 242. 

The measure of damages, in the 

absence of other proof is the 

price of the goods returned. And 

an action to recover damages for 

breach of contract is cognizable 

only in the law courts. 

NEGLIGENCE — Duty of Owner 
to Social Guests. 

New Jersey Supreme Court 

Gregory v. Loder 

June 4, 1936 

On appeal from the district court. 

Reversed. 

I. Wiliam Aronshon, for defend- 
ants-appellants 

Abram A. Lebson, for plaintiff- 
appellee. 

Bodine, J. 

Defendants appeal from a judg- 
ment rendered in favor of the 
injuries 
when he fell down the cellar 
steps in defendants’ house while | 
visiting there. } 

Held: A guest who comes on 
premises to pay a social visit is 
@ mere licensee. 45 C. J. 794; see 
Morril v. Morril, 104, N. J. L. 
561, quoting language to the same 
effect from Southcote v. Stanley, 
H. & N. 247. The duty owed 
to a licensee is merely to refrain 
from wilful or wanton injury 
There is absolutely no proof in 
the case showing such conduct on 
defendants’ part. The rule stated | 
in cases such as Crouse v. Stacy 
Trent is distinguishable; it ap- 
plies only to business visitors. 

Reversed. 


CURRENT 











bound by his prior representat;,| 
of others. 

The complainant called, a, a 
witness, the defendant Franciazia 
Okula, Lloyd Whitford, secreta,, 
of the Building and Loan, and the 
defendant Szadkowski. No par 
of their testimony indicates fray, 
or collusion. Having called then 
the complainant is bound by thei; 
testimony. Carluccio v. Winter, 
108 N. J- Eq. 174, 154 Atl. 427, 1 
the last cited case the court ip 
effect observed that the complain. 
ant by calling the defendant hug. 
band and wife to testify impliedly 
represented that their test mony 
was worthy of some credit and he 
cannot now argue that it be dig. 
regarded even though they be ip. 
terested parties—where their tes. 
timony is in no way contracidcteq 
It might be mentioned that the 
testimony of the witnesses las 
named has not been contradicted 
Krafte v. Belfus, 114 N. J. Eq. 207, 
168 Atl. 755. 

Under the circumstances, I shal) 
advise a decree dismissing the bil! 





Greenblatt Moves 
M. Joseph Greenblatt, of Vine- 
land, announces the removai of 
his law office to the Vineland 
Trust Company building. 
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ces good faith. Szadkowski, the 
defendant, acted as the represen- 
tative and agent of the Building 
and Loan Association in the fore- 
closure suit. What actions he, in- | 
dividually, may have had with the 
Okulas prior to the institution of 
the foreclosure proceedings were 
entirely without the scope of his 
association with the Building and 
Loan; consequently, the Building 
and Loan Association is not to be 
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